b. If the effects cannot be delivered or are
not claimed within a reasonable period of
time, the responsible officer will deliver
them, with all available information con-
cerning the decedent, to the person desig-
nated by the judicial officer of the local civil
government who has jurisdiction over the
estates of deceased persons. -

36-5. Inventories and receipts

a. These papers will be retained at the in-
stallation at which death occurred in order
that any inquiries received within a reasona-
ble time may be answered by the installation
concerned.

b. Cop:es of inventories or receipts for
the personal effects of persons in paragraphs
36-2 through 36-4 will not, be forwarded to
the HQDA (DAPC-PED-F), ALEX VA
22331-0400.

Part Five
Line of Duty Investigation

Chapter 37
General

37-1. Scope

Part five sets forth policies and procedures
for investigating the circumstances of the
disease, injury, or death of a service mem-
ber. It provides standards and considera-
tions used in determining line of duty (LD)
status.

37-2. Applicability

In addition to personnel identified in the
overall applicability statement, part five ap-
plies to Army National Guard (ARNG)
personnel on full-time National Guard Du-
ty under Title 32 of the United States Code.

37-3. Reasons for conducting line of
duty investigations

a. Extension of enlistment. An enlisted
member who is unable 1o perform duties for
more than 1 day because of his or her in-
temperate use of drugs or alcohol or be-
cause of disease or injury resulting from the
member’s misconduct, is liable, after re-
turning to duty, to serve for a period that,
when added to the period that he or she
served before the absence from duty,
amounts to the term for which he or she
was enlisted or inducted (10 USC 972).

b. Longevity and retirement multiplier.
Eligibility for increases in pay because of
longevity and the amount of retirement pay
to which 2 member may be entitled is de-
pendent upon the member’s cumulative
years of creditable service. An enlisted
member who is inable to perform duties for
more than 1 day because of his or her in-
temperate use of drugs or alcohol or be-
cause of disease or injury resulting from

&8

misconduct is not entitled to include such
periods in computing creditable service per
DOD Military Pay and Allowances Entitle-
ments Manual (DODPM), paragraph
10104,

¢. Forfeiture of pay. Any service member
on active duty who is absent from regular
duties for a continuous period of more than
1 day because of disease that is directly
caused by and immediately follows his in-
temperate use of drugs or alcohol is not en-
titled to pay for the period of that absence.
Pay is not forfeited for absence from duty
caused by injuries. Pay is not forfeited for
diseases not directly caused by and immedi-
ately following the intemperate use of drugs
and aleohol per paragraph 10315b,
bOoDPM.

d. Disability retirement and severence
pay. In order for military members who sus-
tain permanent disabilities while on active
duty to be eligible to receive certain retire-
ment and severence pay benefits, the re-
quirements of the applicable statutes must
be met. One of these requirements is that
the disability must not have resulted from
the member’s “intentionzl misconduct or
willful neglect” and must not have been “in-
curred during a period of unauthorized ab-
sence” (10 USC 1201, 1203, 1204, 1206, and
1207). Physical Evaluation Board determi-
nations are made independently and are not
controlied by LD findings. However, entitle-
ment to disability compensation is depend-
ent upon those facts that have been officially
recorded and are on file within the Depart-
ment of the Army. This includes reports
and investigations submitted in accordance
with this regulation.

e. Compensation for disablement during
training. A member of the National Guard
is entitled to hospital benefits, pensions, and
other compensation, just as 2 member of the
Active Army, when called or ordered to
perform certain types of trammg (32 UscC
318y—

(1) For a period of more than 30 days,
and is disabled in LD from disease while so
employed.

{2} For any period of time, and is dis-
abled in LD from injury while so employed.

[ Benefits administered by the Veterans’
Administration (VA). In determining wheth-
er a veteran or his or her survivors or family
members are eligible for certain benefits, the
VA makes it own determinations with re-
spect to LD. These determinations rest up-
on the evidence available. Usuaily this

. consists of those facts which have been offi-

cially recorded and are on file within the
Department of the Army, including reports
and LD investigations submitted in accord-
ance with the provisions of this regulation,
Statutes governing these benefits generally
require that disabling injury or death be ser-
vice connected, which means that the disa-
bility was incurred or aggravated in LD (38
USC 101). The statutory criteria for making
such determinations are in 38 USC 1035.
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Chapter 38

Line of Duty Appointing,
Reviewing, and Approving
Authority and Command
Responsibilities

38-1. Secretary of the Army (SA)

The SA, or authorized designee, unless oth-
erwise indicated in this regulation, reserves
all powers, functions, and duties refating to
line-of-duty (LD} determinations. The au-
thority conferred by this provision will not
restrict a designee from using his or her dis-
cretion in referring any case to the SA for
consideration and final decision.

38-2. Deputy Chief of Staff for
Personnel

The DCSPER will— -
a. Publish policies and procedures related
to LD determinations.

b. Ensure LD investigations are accurate
and timely.

33-3. Commanding General, U.S.
Army Military Personnel Center

The CG, MILPERCEN-— . -

a. Has been delegated functional respon-
sibility for LD determinations and acts for
the SA on all LD determinations and ap-
peals referred to HQDA and for all excep-
tions to procedures described in this
regulation.

b. Takes final action on all death cases
(final action consists of administrative re-
view for correctness only).

¢. Approves as final approvmg authority
for special cases.

d. Provides the Commander, Walter
Reed Army Institute of Research, ATTN:
SGRD-UWI-A (IMR), Washington, DC
20307-5100, with a copy of the psychologi-
cal autopsy report when received as part of
the LD investigation.

38-4. Chief, National Guard Bureau
{CNGB)

a. The CNGB is responsible for the LD
investigation process within the ARNG.

b. The CNGB acts in the name of the SA
as final approving authority for the ARNG
except for those members in a federalized
status or attending an active Army service
school. This authority may be delegated to a
civilian employee, whose regularly assigned
duties are equal to the duties normally as-
signed to field grade officers or a field grade
officer on duty with the NGB. The CNGB
may further name an alternate if the princi-
pal designee is absent. The alternate will be
a field grade officer or a civilian employee of
the NGB whose regularly assigned duties
are equal to the duties normally assigned to
field grade officers. All delegations will be in
writing and wiil remain valid until revoked
in writing. To satisfy legal review during ap-
peals, a copy of the delegation document
will be included in all cases where delegated
authority has been exercised.
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38-5. Major CONUS Army
commanders

Major CONUS Army commanders will su-
pervise the LD investigation process within
the areas under their jurisdiction. (Areas of
jurisdiction are in app B.)

38-6. Major oversea commanders and
CONUS casualty area commanders
These commanders, as listed in appendix B,
will— - :

a. Supervise the LD investigation process
within their jurisdictions.

b. Ensure LD investigations are initiated
promptly. . -

¢ Ensure LD investigations are submit-
ted in the proper format.

38-7. Final approving authority
The General Court-Martial Convening Au-
thority (GCMCA)— SR

a. Acts as final approving authority for
formal line of duty investigations in the
name of the SA. He or she reviews LD in-
vestigations for conformance to this
regulation.

b. May delegate final approving authority
in writing to an appropriate field grade offi-
cer on the staff of the GCMCA. A copy of
the delegation document will be ineluded in
all cases where delegated authority has been
exercised.

¢ In special cases, request approval from
HQDA (DAPC-PEZ) that final approving
authority be vested in a2 General Officer in
the chain of command who has access to
military legal advice but does not have
GCMCA.

d, Except as provided in paragraph
38-11, final approving authority will act as
“reviewing authority.” Reviewing authority
block on DD Form 261 (Report of Investi-
gation—Line of Duty and Misconduct Sta-
tus) will be annotated, “SAME AS FINAL
APPROVING AUTHORITY.”

38-8. Appointing authority

a. The LD appointing authority normally
is that commander who exercises Special
Court-Martial Convening Authority
(SPCMCA) over the soldier involved. For
the ARNG, the LD appointing authority
shouid be a (commander of at least a battal-
ion/squadron size organization, for the unit
to which the person is assigned or attached
at the time of the incident. The appointing
authority— :

(1) If the incident occurs while the mem-
ber is away from his or her unit {e.g., on
leave, in transit, AWQL), the nearest Army
unit with SPCMCA will conduct the inves-
tigation, For ARNG members not Federal-
ized and/or not attending an Army service
school, the parent unit is responsible for the
investigation,

(2) If the incident occurs during a period
when the member and his or her unit are
training or on another exercise away from
the parent installation, the unit commander
and the parent instaliation are responsible
for conducting the investigation. The host
casualty area commander and Medical

Treatment Facility (MTF) commander will
provide supporting documentation as
requested.

b. May approve informal LD investiga-
tions except within the ARNG.

¢ May delegate all duties and responsi-
bilities to the AG or other appropriate staff
officer. All delegations will be in writing and
will remain valid until revoked in writing,
Actions taken pursuant to a delegation will
include 2 copy of the delegation document.

38~9. Unit commander

Unit commanders will ensure DA Form
2173 (Statement of Medical Examination
and Duty Status) is completed promptly
and forwarded through channels to the ap-
peinting authority,

38-10. Commanders of medical
treatment facilities (MTF)

Commanders of MTF or authorized repre-
sentatives (attending physicians or patient
administrators) will ensure section I of DA
Form 2173 is completed promptly when a
condition outlined in paragraph 39-2b ex-
ists., They make determinations that
involve— -

a. Total physical incapacitation for more
than 24 hours because of the abuse of alco-
hol or other drugs (paragraph 4i-10a).

b. Conditions that existed prior to service
(EPTS) and diseases not related to miscon-
duct or negligence.

38-11. State adjutants general (AGs)
State AGs will function as the reviewing au-
thorities for ARNG.

Chapter 38
Line of Duty Determinations

39~1. General

Line of duty determinations are essential for
protecting the interest of both the individual
concerned and the U.S. Government, where
service is interrupted by injury, disease, or
death. A person who becomes a casualty be-
cause of his or her intentional misconduct
or willful negligence can never be said to be
injured, diseased, or deceased in the line of
duty. Such a person stands to lose substan-
tial benefits as a consequence of his or her
actions; therefore, it is critical that the deci-
sion to categorize injury, disease, or death
as not in the line of duty only be made after
the deliberated and ordered procedures de-
scribed in this regulation are followed.

39-2. Requirements for LD
investigations

Line of duty investigations are conducted
essentially to arrive at a determination as to
whether misconduet or negligence was in-
volved in the disease, injury, or death and, if
80, to what degree. Depending on the cir-
cumstances of the case, an investigation
may or may not be required to make this
determination.
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a. The LD determination is presumed to
be “LD YES" without an investigation—

(1} In the case of disease, except as de-
scribed in ¢(1) and (8) below.

{2} In the case of injuries clearly incurred
as a result of enemy action or attack by
terrorists.

(3) In the case of death due to natural
causes or while a passenger in 2 common
commercial carrier or military aircraft.

b. In all other cases of death or injury,
except injuries so slight as to be clearly of
no lasting significance (e.g., superficial lacer-
ations/abrasions or mild heat injuries), an
LD investigation must be conducted. (In
death cases, the Army makes o determina-
tion. See para 37-3f)

¢. Investigations can be conducted infor-
mally by the chain of command where no
misconduct or negligence is indicated, or
formally where an investigating officer is ap-
pointed to conduct an investigation into sus-
pected misconduct or negligence. In the
following circumstances, 2 formal investiga-
tion must be conducted:

(1) Injury, disease, or medical condition
that occurs under strange or doubtful cir-
cumstances or is apparently due to miscon-
duct or willful negligence.

(2) Injury or death involving the abuse of
alcohol or other drugs.

(3) Self-inflicted injuries or suicide.

€4) Injury or death incurred while
AWOL.

(53} Injury or death that occurs while an
individual was enroute to final acceptance in
the Army. :

(6) Death of a USAR or ARNG member
while participating in authorized training or
duty.

(7} Injury or death of a USAR or ARNG
member while traveling to or from autho-
rized training or duty.

(8) When a USAR or ARNG member
serving on an active duty tour of 30 days or
less is disabled due to disease.

{9} In connection with an appeal of an
unfavorable finding of abuse of alcohol or
other drugs (para 41-10q).

(10) Other cases when reguested or
directed.

39-3. Informal LD investigations
Documentation for an informal investiga-
tion typicaily consists of DA Form 2173
completed by the MTF and the unit com-
mander, and approved by the appointing
authority, state AG, or higher authority.
The final determination of an informal in-
vestigation can result in a finding of “in
LD” only, except as provided in paragraph
41-10. See chapter 40, section I, for a de-
tailed discussion of the informal LD
investigation.

39-4. Formal LD investigation

A formal investigation is a detailed investi-
gation that normally begins with DA Form
2173 completed by the MTF and annotated
by the unit commander as requiring a for-
mal investigation. The appointing authority,
on receipt of the DA Form 2173, appoints
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an investigating officer who completes DD
Form 261 (Report of Investigation—Line of
Duty and Misconduct Status) and appends
appropriate statements and other documen-
tation to support his or her findings, which
are submitted to the GCMCA for approval.
See chapter 40, section II, for a detailed
treatment of the formal LD investigation.

39-5. Standards applicable to LD
determinations

a. Decisions on line of duty determina-
tions wifl be made in accordance with the
standards set forth in this regulation. Injury
or disease proximately caused by the mem-
ber’s intentional misconduct or willful negli-
gence is ““not in LD—due to .own
misconduct.” Simple or ordinary negligence
or carclessness, standing alone, does not
constitute misconduct.

b. Unless refuted by substantial evidence

contained in the investigation, an injury,

disease, or death is presumed to be in LD.

¢. LD findings or determinations must be
supported by substantial evidence and by a
greater weight of evidence than supports
any different conclusion. The evidence con-
tained in the investigation must establish a
degree of certainty so that a reasonable per-
son is convinced of the truth or falseness of
a fact, considering— -

(1) All direct ewdcnce. ie., that based on
actual knowledge or observation of
witnesses;

(2) All indirect evidence, i.e., facts or
statements from which reasonable infer-
ences, deductions, and conclusions may be
drawn to establish an unobserved fact,
knowledge, or state of mind.

d. There is no distinction between the
relative value of direct and indirect evi-
dence. In some cases, direct evidence may
be more convincing than indirect evidence.
In other cases, indirect evidence may be
more convincing than the statement of an
eyewitness. The weight of the evidence is
not determined by the number of witnesses
or exhibits but by the investigating officer
and higher authorities accomplishing the
following actions:

(1} Considering-all the evidence,

{2) Evaluating factors such as a witness's
behavior, opportunity for knowledge, infor-
mation possessed, ability to recall and relate
events, and relationship to the matter to be
decided.

(3) Considering other signs of truth.

¢. The rules in appendix F will be consid-
ered fully in deciding LD determinations.
These elaborate upon but do not modify the

" basis for LD determinations.
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Chapter 40
The LD Investigation Process

Section | )
Informal Investigations

40-1. General

The unit commander will conduct an infor-
ma} investigation when the circumstances
warrant or require one.

40-2. Statement of Medical
Examination and Duty Status (DA
Form 2173)

e. The MTF commander (attendmg phy-
sician or patient administrator) will initiate
and complete section I of DA Form 2173.
When appropriate this section will show the
nature and extent of the injury or disease.
In the case of death, it will show the pre-
sumptive medical cause of death. The MTF
will send the original DA Form 2173 to the
member’s unit commander for completion;
a copy will be forwarded to the supporting
MILPO for information and monitoring.
For ARNG, the MTF will send the original
DA Form 2173 to the State MILPO (Ap-
pendix G) for the member's unit if the
member is not Federalized and/or attending
an active Army service school.

b. The unit commander will compilete
section IT of DA Form 2173 to show duty
status at the time and factual details of the
incident.

¢. Instructions for completion of DA
Form 2173 are in Figure 40-1. Sample of a
DA Form 2173 for— -

(1) An mjury requiring an mformal in-
vestigation is at figure 40-1,

(2) A death case requiring an informal
investigation is at figure 40-2,

(3) An injury requiring a formal investi-
gation is at figure 40-3.

{4) A disease requiring an informal inves-
tigation is at figure 404,

40-3. Evidence collection

a. The investigation will ascertain dates,
places, persons, and events definitely and
accurately. It is essential to provide the ap-
pointing/approving authority with an accu-
rate understanding or “word picture” of the
incident being investigated. The commander
must ensure that the investigation contains
enough pertinent information and data to
enable later reviews to be made without
more information.

b. All findings of fact should be sup-
ported by evidential exhibits. Copies of mili-
tary or civilian police accident reports,
pertinent hospitalization or clinical records,
autopsy reports, and written statements
shall be attached as exhibits (such as exhib-
its A and B), when appropriate. Written
statements by the commander describing
matters personally observed and learned are
convenient means to document facts and,
when appropriate, shall be attached.

¢. Warning required before requesting
statements regarding disease or injury.

(1) A member of the Armed Forces may

not be required to sign a statement relating
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to the origin, incurrence, or aggravation of
his or injury. Any involuntary statement
against a member’s interests, signed by the
member, is invalid (10 USC 1219). Any per-
son in the Armed Forces, prior to being
asked to sign any statement relating to the
origin, incurrence, or aggravation of any
disease or injury that the member has suf-
fered shall be advised of his or her right that
he or she need not sign such a statement. A
statement voluntarily provided by the mem-
ber after such advice may be considered.
The member’s right not to make a state-
ment is violated if a person, in the course of
the investigation, obtains the member's oral
statements and reduces them to writing, un-
less the above advice was given first.

(2) If information concerning the inci-
dent is sought from the member, the mem-
ber will be advised that he or she does not
have to make any statement that is against
his or her interest that relates to the origin,
incurrence, or aggravation of any injury or
disease he/she suffered. If any information
is obtained from the member a statement at-
testing the above warning was given must
be attached to the DA Form 2173. Any
written correspondence requesting informa-
tion from the member will also contain the
above warning and be attached to the DA
Form 2173. If the member is also suspected
or accused of any offense under the Uni-
formed Code of Military Justice, the mem-
ber should also be advised of his or her
rights under Article 31, and rights to coun-
sel. A DA Form 3881 (Rights Warning
Procedures/Waiver Certificate) should be
used for such advice.

d. The commander will thoroughly re-
view chapters 40 and 41 for any additional
pertinent procedures or special considera-
tions before conducting and completing the
investigation.

e. Promptness in conducting the investi-
gation is of great importance. Delays often
result in failure to secure important data
and information, possibly resulting in an
improper determination.

40-4. LD determination

¢. The final determination of an informal
investigation can result in a finding of “in
line of duty” only, except for those cases in
described in paragraph 41-10a.

b. The mere fact that the service member
was in an “authorized status™ (duty, pass,
leave, etc.) does not support a finding of *“in
line of duty” in and of itself.

¢. A finding of “in line of duty” may be
entered by the commander only when it has
been established that a formal investigation
is not required.

d. A formal line of duty is required if the
injury, disease, or death occurred under un-
usual or doubtful circumstances; or if the
person affected by the investigation (to in-
clude NOK) requests one; or the complexity
of the case warrants one; or for any other
circumstance outlined in paragraph 39-2c.

e. In death cases, see paragraph 41-12.

Jo If a formal investigation is required or
requested, the unit commander need not



enter the details of the incident in item 30,
- however, the reason a formal investigation
is required will be entered.

40-5, Forwarding investigation

The commander will forward the investiga-
tion file to the appropriate appointing/ap-
proving authority for review and, if
authorized, approval. The investigation file
should be assembled as shown below.

a. DA Form 2173, on top.

b. Any of ths following, if applicable:

(1) Statement or written correspondence
indicating that the member was warned of
his or her right not to make a statement.

(2) Police reports. .

(3) Medical documentation.

{4) Statements.

(5) ARNG: Copy of the training sched-
ule for periods of IDT exceeding 2 days
{such as a muitiple unit training assembly
five, MUTA-S5). ‘

(6) ARNG: Copy of the training sched-
ule for any period of IDT performed in a
non-pay status.

(7) ARNG: Copy of AT orders for peri-
ods of AT totaling less than 15 days.

(8) ARNG: Copy of orders for any peri-
od of FTTD performed under 32 USC 504
or 505.

(9) Other supportive documentation per-
tinent to the investigation,

40-6. Appointing/approval authority

a. The LD appointing authority is nor-
mally the SPCMCA (commander of at least
a battalion/squadron size organization for
ARNG) of the unit to which the person was
assigned or attached at the time of the inci-
dent (para 38-8). Except within the ARNG,
the appointing authority may approve infor-
mal investigations.

b. The appointing authority must review
all informal LD investigations to determine
the proper action to be taken.

(1) If the DA Form 2173 indicates a for-
mal investigation is required, then an inves-
tigating officer (I0) must be appointed
immediately to conduct a detailed
investigation, .

(2} If the DA Form 2173 indicates “in
line of duty” and “no formal investigation
required”, it will be reviewed to determine if
sufficient evidence exists to support the find-
ings. In appropriate cases, the assistance of
the servicing judge advocate may be
requested.

¢ Appointing/approving authorities will
check all LD investigations before they are
forwarded. The purpose of the check is to
determine whether all pertinent instructions
have been followed. The investigation may
be incomplete or instructions may have not
been followed. If so, appointing authorities
will require compliance with instructions or
valid reasons for noncompliance before for-
warding the report,

d. After the informal investigation has
been reviewed, the approving authority will
take action “By Authority of the Secretary

of the Army.” (See table 40-1 for appropri-
ate action.) Appropriate delegation of au-
thority documents will be attached.

e. Notification of completed actions will
be accomplished per paragraph 46-12.

f If a formal investigation is required, re-
quested, or otherwise desmed appropriate,
the appointing authority must appeint an
investigating officer immediately.

Section |
Formal Investigations

Table 40-1
Precessing informal invest_fgations

Person: MTF commander (See note 2)
Action: Complete five copies of section |, DA
Form 2173. Send the original and three
copies to the member’s unit commander and
one copy to the supporting MILPO., (See
notes 3, 4, 5, 11)

Completion time: 5 calendar days after
incident or initial treatment (See note 1 )

Person: Individual's unit commander
Action: Request DA Form 2173 from MTF, i
not previously received,

Completion: No later than 10 days after
incident (See note 1)

Person: Individual's unit commander
Action: Complete section Il, DA Form 2173,
attach support documents, and send original
and two copies to the appointing authority for
units in area in which the incident cccurred.
(See note 10)

Completion: 30 calendar days after incident
(See note 1)

Person: Appointing Authority
Action: Review the investigation for
completeness and required documents.

a. If approved, annotate forms as follows
(preceded by offictal designation of
headquarters and date, and followed by
sighature and signature block):

(1) For disease or injury (when appeinting
authority is the approving authority).
“Reviewed for completeness. In Line of Duty.”
(See note 6) Retain one copy, send original to
Official Military Personnel File (OMPF) (See
note 7} and send one copy each to the
member’s unit commander and the final
approving authority. (See notes 3, 8)

{2) For disease or injury (when appointing
authority is not the approving authority)
“Reviewed for completeness, In Line of Duty,”
followed by appropriate command line. Send
criginal and two copies to the final appraving
authority.

(3) For deaths: “Reviewed for
completeness. No determination made,”
followed by appropriate command line. Send
original and two copies to the final approving
authority.

b. If disapproved, direct a formal
investigation.

Completion time: 35 calendar days after
incident (See note 1)

Person: Final Approving Authority
Action: Review the investigation for
compieteness and required documents.

&. If approved, annotate as outlined under
appointing authority a.{1) or (3) above.

{1) For disease or inj’ ry: Retain one copy,
send original to OMPF 7 and one copy to
member’s unit commander. (See notes 3, §, 9,

12)

18 SEPTEMBER 1886 UPDATE ¢ AR 600-8-1

(2) For deaths: Retain one copy and send
origingl and ona copy through casualty
reporting channels to HQDA, (DAPC-PES),
Alexandria VA 22331-0400. '

b. If disapproved, return to the appointing
authority and direct a formal investigation.
Comptetion time: 40 Calendar days after
incident {See note 1} .

Notes:

1. If investigation extends beyond time fimits, see-
paragraph 41-4, -

2. Commander having physical or administrative
responsibility for MTF in which individual is treated or
prenounced dead.,

3. An extra copy of DA Form 2173 will be
prepared for National Guard persennel attending
service school under the jurisdiction of the Army ar
on ADT under REP-63. This copy will be filed in the
individual's field MPRJ which is returned to the State
Adjutant General at the end of service school or
ADT.

4. For USAR and ARNG personnel who ara
injured during authorized training and are treated by
a civilian doctor, the docter and the unit commander
should complete DA Form 2173,

‘5. If incident occurred while the member was
away from his unit (i.e., on leave, intransit, AWCL,
eic), complete Section |, DA Form 2173 and send to
the nearest Army unit with appointing authority {State
MILPO far ARNG} in the area of the MTF. However,
if the incident occurs during a period when the
member and his/her unit are training cr on ancther
exercise away from the parent installation; complete
Section I, DA Form 2173 and send to the parent
installation CAC {State MILPO for ARNG). The MTF
cemmander will provide supporting documentation
requested by the parent instaflation, MILEQ or
responsible unit commander.

6. Fellowed by command line of “BY AUTHORITY
OF THE SECRETARY OF THE ARMY".

7. For officars: HQDA (DAPC-MSR), Alexandria,
VA 22332-0400.

For enlisted: Commander, US Army Enlisted
Records and Evaluation Center, Fert Benjamin
Harrison, IN 46249-5301,

USAR Persennel: Commander, US Army Reserve

Components Personnel and Administration Center,
9700 Page Beulevard, 5t Louis, MO 63132
ROTC cadets: In accordance with AR 145-1.

8. Accomplish notification actions required by
paragraph 40=12,

9. An approved copy of LD investigation should ba
returned to tha initiating MTF on all injuries on
National Guard and USAR members on AD for 30
days or less, or IADT, when they are patients.

10. USAR units conducting LD investigations will
submit the LD investigation to the CAC listed in
Appendix B having jurisdiction over the area where
the injury occurred for final processing.

11. The MTF will send the original and four copies
to the State MILPO (Appendix D} for the member's
unit if the member is not Federalized and/or
attending an active Army service schoal.

12. For ARNG: The final approving authority will
retain the original (NGB or State AG). The State AG
will inclicate final action on all capies retained and
forward copies 1o the USPFO of the State, the unit
commander for filing in the member's MPRJ, and the
membar AW Para 40-12,

40-7. Investigating officer (10)
When 2 formal LD investigation is to be

" ‘conducted an IO must be appointed (sample

appointment DF is at exhibit A, fig 40-5.)
The 10 may be a commissioned officer, war-
rant officer, or a commissioned officer of an-
other US Military Service in joint activities
where the Army has been designated as the
Executive Agent. USAR commissioned of-
ficers may be appointed as investigating of-
ficers during reserve training sessions. The
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10D will be senior in grade to the member be-
ing mvestxgated except where the- ap-
pointing authority detérmines that it is
impracticable because of military ex1gcncxes
(but not becausc ol" mere mconvemence)

Tl =

.‘11“'

40-8. Investigation

a The procedures for . formal boards of
officers and investigations contained in AR
15-6, chapter 3, are not applicable tp formal
1D investigations. However, the general
guidance of AR 15-6, chapter 5, applies un-
less this regulation provides more spem.ﬁc or
different gnidance. .

b. The IO must be frec from blas or
prejudice’ ‘while conducting the mthxga-
tion. The IO should never begin the investi-
gation with predetermmcd ideas as to the
cause of the injury, disease, or death. To
make a thorough and impartial investiga-
tion, the IO should determine the actual
facts, not as reported, but as they actually
occurred, as far as possible. The 10 should
then be able to make an mtclhgent and ac-
curate determination. Promptness is crucial
in conducting and complctmg the investiga-
tion. Delays often result in the fallure to se-
cure important mformatnon o

¢. The Statement of Medical Examina-
tion and Duty Status (DA Form 2173) wﬂ}
be prepared as follows:”

(1}. The MTF commandex (attendmg
physician or patient administrator) will ini-
tiate and complete section I, DA Form
2173. This section will show the nature and
extent of the injury or disease (See para
40-2¢.) In the case of death, it will show the
presumptive medical cause of death. The
MTF will send the original DA Form 2173
to the member’s unit commander for com-
pletion; a copy will be forwarded to the sup-
porting’ MILPQ for information and
monitoring. For ARNG, the MTF will send
the ongmal DA Form 2173 to the State
MILPQ (Appendix G for the member’s unit
if the member is not Federalized and/or at-
tending an active Army service school,

{2) The unit commander will complete
section II, DA Form 2173, to show duty
status at the time of the incident {see para
40-2¢). If the member was AWOL at the
time of death, injury, or onset of dlsease, the
information below will be included in the
remarks section of DA Form 2173. '

{e) .Normal duty assigmmnent. :

- (b} The scheduled hours of duty (includ-
ing length of duty week)

.{¢} If absent because of breakmg restric-
tion, the date and hour the member was in-
formed of the restriction, =~ ===

(d) If the member's pass privileges were
revoked, when, why and for how long. ™ ~

(e) If reported absent for overstaying
leave or pass, the hours and effective dates
of the leave or pass and the time unautho-
rized absence began. .. '

.. () If reported absent for takmg another
route, explain the authorized route and the
deviation. ., .

(2) When a person must be ata spec1ﬁc
locaglon between given hours, the part of
the directive that sets the requirements will
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be extracted and attached to the DA Form
2173..

(3) If the 1O was not prov:ded the com-
pleted DA Form 2173 by the appointing au-
thority, the IO will request it from the unit
commander. If the unit commander has not
completed the form or obtained it from the
MTF, the unit commander is responsible for
requesting it from the MTF. Sections 1 and
11 must be completed. In cases requiring 2
formal investigation, the commander need
not enter the detalls of the incident in item
30,76nlY the Teason a formel investigation is
required. The IQ will provide the details of
the incident when compIetmg DD Form
261 PR : '

d. Warning re.qulrcd before’ requestmg
statements regardmg disease or injury. (See
para 40-3c}. .

e CoIlectmg the evidence.

(1) The 10 will ascertain dates, plac&,
persons. and events definitely and accurate-
ly. It is essential to provide the appointing,
reviewing, and final approving authorities
with an accurate understanding of the inci-
dent being investigated. The 1O must ensure
that the investigation contains enough perti-
nent information and data to enable later re-
views to be made without more information.
Figure 40-5 is a sample formal
investigation.

(2) All findings of fact-must be supported
by evidential exhibits. Written statements
by the IO describing matters personally ob-
served and learned by the IO, are conve-
nient means to document facts and, when
appropriate, shall be attached; however, 2
statement by the IO should not be used as a
substitute for witness statements when such
can be obtained. The following is provided
as a convenient checklist of evidence that
should be included (as applicable) in formal
reports of investigation comermng miscon-
duct and LD under the provxs:ons of this
regulation:

(a) -The complete name, grade, SSN, or-
ganization, and station of the service mem-
ber killed or injured as an 1nc1dent of the
event under investigation.

(b) All facts leading up to and connected
with an injury, disease, or death.

(¢} Copies of military or civilian police
reports, pertinent hospitalization or clinical
records, autopsy reports records of coro-
ner’s inquests or medical examiner’s reports,
pathological and toxzcologtca.l studnes, and
boards of inquiry for missing persons.

(d)} Complete information concerning the
site and terrain at which the incident in
question occurred; and photographs, maps,
charts, diagrams,” or other exhibits which
may be deemed helpful to a complete under-

standing of the incident..

{e) All pertinent facts with respect to the
duty, leave, pass, or unauthorized absence
status of an individual at the time of the in-
cident resulting in his i m_]ury or death.

(f) When the person involved is a mem-
ber of a reserve component (USAR or

ARNG), complete information as to his or
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her status in relation to extended active du-
ty, ADT, IDT, etc. (or travel to or from
such duty) at the time of the incident.

{g) When relevant, evidence regarding
the state of intoxication and the extent of
impairment of the physical or mental
faculiies of any person involved and con-
nécted with the incident. Evidence as to the
general appearance and behavior, clear and
rational spéech, coordination of muscular
effort, and all other facts, observations, and
opinions of others bearing on the question
of actual impairment shall be made to deter-
mine the quantity and nature of the intoxi-
cating agent hsed and the period of time
over which used by the person. Results of
any blood, breath, urine, -or tissue tests for
the intoxicating agent should also be ob-
tained and submitted as exhibits (actual fab
slip if possible).

{h} When relevant, evidence regardmg
thc mental competence or impairment of
the deceased or injured person. In all cases
of suicide or attempted suicide, ail possible
evidence bearing on the mental condition of
the deceased or injured person shall be ob-
tained. This will include all available evi-
dence as to the person’s social background,
his or her actions and moods immediately
prior to ‘the suicide or suicide attempt, any
troubles that might have motivated the inci-
dent, and any pertinent examination or
counselling by specially experienced or
trained persons, Personal notes or diaries of
the deceased are valuabie evidence. In the
case of a death by suicide or deaths result-
ing from accidents involvirig unusual or sus-
picious circumstances (such as a single car
motor vehicle accident) or where the mode
of death is equivocal, a psychological autop-
sy will be conducted by 2 mental health offi-
cer as defined by AR 40-216.

(i) Documentation that statements solic-
ited from an lnjured service member with
respect to the incurrence or aggravatlon of
his or her disease or injury are in compli-
ance with paragraph 40-8d.

{i) The 10 will review chapter 41 for any
additiorial pertinent procedures or special
considerations before conducting and com-
pleting his or her investigation. ‘

£ Reports of Investigation—Line of Du-
ty and Misconduct Status (DD Form 261)
will be prepared as follows:

(1) The 10 will prepare his or her report
on DD Form 261. Instructions for comple-
tion of DD.Form 261 are in figure 40-5.

(2) The report will be unclassified when
possible. Classified material will not be at-
tached unless it is materlal to the
investigation.

(3) The information below w111 be mclud-
ed in item 9g, DD Form 261, when appro-

priate. If additional space is needed, the 10
may continue on a separate sheet of.bond
paper, identifying, at the top, the name of
individual concerned, SSN, date of i m_]ury,
death, or onset of disease.

(a) Summary of c1rcumstances and ba51s
for findings.

{b) Clarification of any discrepancy in
the date and place of injury or death or in




the evidence as to the duty status of the
member,

{c) Reason for not interviewing the per-
son whose LD status is being investigated or
any witnesses whose testimony may be
material.

{d} Comments of the IO on the credibili-
ty of statements of witnesses.

{e} List of exhibits. .

(4) Documentation will be lettered and
attached as exhibits to DD Form 261 in the
order below. *

(a) Instrument that appointed the IO,

{b) DA Form 2173, Statement of Medi-
cal Examination and Duty Status.

{c) Documentation attesting that state-
ments solicitéd from an injured member re-
garding the incurrance or aggravation of his
disease or injury are in compliance with
paragraph 40-8d.

{d} Copy of orders to active duty or peri-
odic advance training scheduled for guards-
men and reservists on AD or Reserve duty
training.

{e) Report of autopsy findings, This in-
cludes blood alcohol results and toxicology
studies.

(7 Report of inquest.

(g) Statements of witnesses and person
being investigated.

(k) Photographs, maps, charts, ete, if
relevant,

(i} Copy of letter of sympathy written to
the next of kin in death cases.

(i} Statement from medical authorities
{on SF 544 or other appropriate form) on
period of hospitalization because of injury
or disease. This form should only be used
when the information in Section I, DA
Form 2173 is inadequate to complete a for-
mal investigation,

{k} Any other exhibits relevant to the
case.

(5) A copy of each exhibit will be at-
tached to each copy of the LD report.
When possible, the original copy of each ex-
hibit will be attached to the original of the
report. If necessary to type a copy of the
original for any reason (e.g., illegibility, ad-
ditional copies, or translation) the original
will also be attached. Copies of exhibits may
be attached to the original of 2 report only
when the original exhibit is required to be
filed elsewhere, or the documents are the
personal property of individuals or estates
(e.g., personal letters or suicide notes ad-
dressed to certain persons). These docu-
ments should be photacopied or duplicated
when possible. All exhibits attached to the
LD report, which are not originals, must be
of sufficient quality to reproduce legible
copies by photography or duplication.

(6) If an adverse finding is contemplated
against the Service member, based upon in-
formation obtained in the investigation, the
IO will notify the member, in writing, of the
proposed adverse finding and provide a
copy of the investigation and the supporting
evidence. (Sample notification letter is at ex-
hibit K, fig 40-5.) The member will be
warned per paragraph 40-8d and given a
reasonable opportunity to reply, in writing,

and 1o offer rebuttal. Certified mail should
be used and the signed receipt attached to
the LD investigation. If no response is re-
ceived, the [O may conclude the investiga-
tion and finalize his or her findings. If 2
response is received, the IO will review and
evaluate the member’s response prior to
making his or her findings.

{7) When the IO has completed the in-
vestigation and prepared his or her report,
he or she will mark the appropriate LD
finding in item 10 of DD Form 261, only in
cases involving injury and disease; LD find-
ing will not be made in death cases. (See
para 41-12.) In every formal investigation,
the IO will determine if there is substantial
evidence of misconduct or willful negligence
to support a decision of “not in line of du-
ty—due to own misconduct.” To arrive at
such decisions the rules in appendix F will
be fully considered. The IO wiil complete
the box to the right of item 10 and send the
report to the appointing authority.

40-3. Appointing authority

a. Appointing authorities will check all
LD investigations before they are forward-
ed. The purpose of the check is to determine
whether ail pertinent instructions have been
foliowed. The investigation may be incom-
plete or instructions may have not been fol-
lowed. If so, appointing authorities will
require compliance with instructions or val-
id reasons for noncompliance before for-
warding the report.

b. The appointing authority will refer the
report of investigation to the servicing judge
advocate for legal review and opinion. The
ARNG will refer ARNG reports of investi-
gation to a judge advocate or licensed attor-
ney (non-JAG) member of the ARNG,
designated by the State adjutant general.
The opinion rendered will be attached to
the investigation. The judge advocate’s re-
view will—

(1) Determine whether legal require-
ments have been complied with.

(2) Ascertain if any error exists and if so,
whether such error has a material or ad-
verse effect on any individual's rights.

(3) Determine whether the findings of the
investigation are supported by substantial
evidence or lack of it.

(4} Examine the investigation to see if
potential claims may be involved. This is of
special concern where medical care has been
furnished and the Government may be enti-
tled to recover third party medical claims.

c. The appointing authority will complete
the appropriate block on the DD Form 261,
approving or disapproving the findings of
the I0. In no case, however, will the ap-
pointing authority “disapprove” without
stating the reasons for disapproval and giv-
ing the new findings. If the proposed new
findings are different from those of the IO
and adverse to the service member, the
member will be advised by the appointing
authority in the same manner as provided in
paragraph 40-8f(6). The identity of the
headquarters must be clear and include a
complete address. If the address includes an
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APO, the city of the U.S. BPost Office and
APQO number will be given. Attach delega-
tion of anthority documents, if applicable,
and forward the report of investigation to
the approving authority (reviewing authori-
ty in the ARNG)

40~10. Reviewing authority (ARNG
only)

a. The reviewing authority will review
the investigation for completeness and accu-
racy. The report of investigation may be re-
turned through review channels for
corrective action, if necessary.

b. The reviewing authority will complete
the appropriate block on DD Form 261, ap-
proving or disapproving the findings of the
appointing authority. In no case, however,
will the reviewing authority “‘disapprove”
without stating the reasons for disapproval
and giving the new findings. If the new pro-
posed findings are adverse to the service
member and the member has not been pre-
viously advised of the adverse finding per
paragraph 40-8f(6), the member will be so
advised and his or her responss, if any, will
be considered before taking action. The
identity of the headquarters must be clear
and include a complete address. If the ad-
dress includes an APQ, the city of the US
Post Office and APO number will be given.
Attach delegation of authority documents,
if applicable, and forward the report of in-
vestigation to the final approving authority.

40-11. Finaf approving authority

a. The final approving authority will re-
view the investigation for compieteness and
aceuracy. The report may be returned
through review channels for corrective ac-
tion, if necessary.

b. The final approving authority will
make his/her entry on the extreme bottom
or on the back of DD Form 261. The final
approving authority will approve or disap-
prove the findings of the lower headquarters
“By Authority of the Secretary of the
Army”. In no case, however, will the final
approving authority “disapprove” without
stating the reasons for disapproval and giv-
ing the new findings. If the new proposed
findings are adverse to the service member
and the member has not been previously ad-
vised of the ddverse finding per paragraph
3B8-8f(6), the member will be so advised and
his/her response, if any, will be considered
before taking action.

¢. The identity of the headquarters must
be clear and include a complete address. If
the address includes an APQ, the city of the
US Post Office and APQ number will be
given.

d. Officers acting with delegated authori-
ty will include a copy of the delegation doc-
ument in the LD case file to preclude future
questions as to his legal authority to act
under this regulation.

40-12. Disposition of completed
actions

Reports of investigation will be disposed of
as shown in tables 40-1 and 40-2,
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a. In death case, there will be no
notification. : :

b. In injury or disease cases, the final ap-
proving authority will inform the individu-
als below of the results.

(1) The person who was investigated.
The report will be mailed to the commander
of the station or unit where the member was
last known to be assigned. Request that it
be forwarded to the member if he or she has
been transferred. The person’s station or
unit commander will ensure that the mem-
ber signs for the delivered LD investigation.
When appropriate, certified mail should be
used. The signed receipt will be filed with
LD investigations maintained by the final
approving authority. The approving author-
ity will withdraw exhibits that contain clas-
sified information and CID reports before
the report of investigation is sent. He/she
will note on DD Form 261 that the mem-
ber’s copy has been furnished and include
the date. The membér’s copy will be sent by
letter. It will inform him or her—

(a) Of his or her right to appeal an ad-
verse finding as provided in paragraph
41-16 and of his/her right not to make a
statement as provided in paragraph 40-8d.

{b) If certain documents have been with-
drawn, why it was done, and who is the re-
leasing authority. The releasing authority
for CID reports is the Commander, U.S.
Army Criminal Investigation Command,
5611 Columbia Pike, Falls Church, VA
22041-5013.

(2) The appropriate assignment division
(see AR 640-10 for addresses) for all of-
ficers and warrant officers on active duty for
more than 30 days when the final determi-
nation is “not in line of duty.”

(3) In the case of USAR members who
have returned home after compietion of
ADT, IADT, AT, FTTD, or IDT, to the
individual through the Commander, US
Army Reserve Components Personnel and
Administration Center, 9700 Page Blvd., St.
Louis, MO 63132-5200. L

c. Notification letters returned to the fi-
nal approving authority undelivered will be
forwarded by letter as shown below. The
letter will request that the notification letter,
including the copy of line of duty report of
investigation, be sent to the member.

(1) For officers, send to HQDA
(DAPC-MSR), Alexandria, VA
22332-0400. :

(2) For enlisted personnel, send to the
Commander, USA Enlisted Records and
Evaluation Center, Fort Benjamin Harrison,
IN 46249-5301.

Table 40-2
Processing formal Investigations

Person: MTF Commander

Action: Complete five copies of section [, DA
Form 2173, Send original three copies to the
rmember’s unit commander and one copy to
the supporting MILPO (See notes 3, 4, 5, 15)
Completion time: 5 calendar days after
incident or initial treatment (See note 1)
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Person: Individual's Unit Commander
Action: Request DA Form 2173 from MTF if
not previously received. _

Completion time: No later than 10 days after
incident (See note 1)

Person: Individual's Unit Commander

Action: Complete saction I, attach supporting
documents, and send original and three
copies to the LD appointing authority.
Completion time: 30 calendar days after
incident (See note 1)

Person: Appointing Authority

Action: Appaint a disinterested officer, by
letter or DF, to conduct the investigation. (See
note 6}

Completion time: 35 calendar days atter
incident (See note 1)

Person: Investigating Officer

Action: Conduct a formal investigation as
outlined in this regulation, make a report on
DD Form 261, and send original and ihree
copies to the appointing authority.
Completion time: 50 calendar days after
incident (See note 1)

Person: Appointing Authority

Action: Review the investigation, complete
the block titled “Action by the Appoiniing
Authority” on DD Form 261. Retain one copy
of the report and send the originat and two
copies to the final approving authority (or
reviewing authority for ARNG). (See notes 7,
8,17) .

Completion time: 65 calendar days after
incident {(See note 1)

Person: Reviewing Authority {ARNG only)
Action: Feview the investigation, complete
the block titled “Action by the Reviewing
Authority” (See notes 8, 8) on DD Form 261,
and send the original and two copies to finat
approving authority.

Completion time: 70 calendar days after
incident (See ncte 1)

Person: Final Approving Autharity
Action:

a. Review the investigation and enter the
official designation of the headquarters, the
date, approval or disapproval of the findings
{see below), signature, and signature block.
{See note 9)

(1) For disease or injury, one of the
following:

{a) Approved BY AUTHORITY OF THE
SECRETARY OF THE ARMY;

{b) Disapproved, substitute the following:
Reasons for disapproval are: (Give reasons)
BY AUTHORITY OF THE SECRETARY OF
THE ARMY

(2) For death cases: “Reviewed for
completeness. No determination made.” BY
AUTHORITY OF THE SECRETARY OF THE
ARMY; ‘

b. Distribute as follows:

(1) Death: Retain one copy and send the
original and one copy to HQDA {DAPC-FED)
Alexandria, VA 22331-0400. (See note 10}

(2) Disease or injury: Retain one copy and
send original to the custodian of the
member's OMPF (See note 11) and one copy
to the member being investigated. (See note
10, 12, 13, 14, 16}

Completion time: 75 calendar days after
incident (See note 1)
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Notes:

1, If investigation extends beyond time lirnits, see
paragraph 41-4. .

2. Commander having physical or administrative
responsibifity for MTF in which member is treated or
proncunced dead.

4. An extra copy of DA Form 2173 will ba
prepared for National Guard persannel attending
service school under the jurisdiction of the Army or
on ADT under REP-63. This copy will be filed in the

member's field MPRJ which is returned to the State |

Adjutant General at the end of service schoot or
ADT.

4, For USAR and ARNG personnel who are
injured during IDT angd are treated by a civillan
doctor, the doctor and the unit commander should
complete DA Form 2173,

8. |f incldent occurred while the member was
away from his unit (i.e., on leave, intransit, AWOL,
etc), complete Sectien [, DA Form 2173 and send to
the nearest Army unit with appointing authority (State
MILPO for ARNG) in the area of the MTF. However,
it the incident oceurs during a period when the
memhber and his unit are training or on another )
exercise away from the parent installation; complete
Saction 1, DA Form 2173 and send %o the parent
installation CAC (State MILPO for ARNG). The MTF
commander will provide supperting documentation
requested by the parent installation, MILPO or
responsible unit commander.

8. The same officer should be appointed ta
investigate all injuries or deaths which occurred as a
result of a single incident, Officers wha can offer
gvidence in the case and member’s unit commander
will not be appainted as the investigating officer.
(The investigating officer may alse be appeinted to
investigate a claim or possible future claim(s) in
accordance with AR 27-20 if a separate claims
investigation is required. The LD investigation will be
in fiew of the investigatian by a claims officer
required by AR 27-20 if the injury or death of the
person whose LD status is being Investigated is the
only basis tor claim against the Government af other
party or agency.)

7. if the member was a National Guardsman on
duty under sectlon 503, 504, or 505 Tille 32, U5
Code, the appointing authority will send the original
and two copies of the report of investigation to the
State MILPO (Appendix D) from which the individual
was ordered to duty. The State AG is the reviewing
autharity,

8. The appointing, reviewing, and final approving
autherities may change a previaus finding. When a
finding is changed, the reasons for that change wiil
be shown on the back of DD Form 261, if there is
not anough room on the front.

9. Except far ARNG cases, enter "SAME AS
FINAL APPROVING AUTHORITY" in the block title
“pction by Beviewing Authority.”

10. Accomplish notification actions required by
paragraph 40-12.

11, For officers: HQDA (DAPC-MSR), Alexandria,
VA 22332-0400.

Far enlisted: Commander, US Army Enlisted Becords
and Evaluation Center, Fart Benjamin Harrison, IN
46249-5301.

USAR personnek Commander, US Army Reserve
Components Personnel and Administration Center,
9700 Page Boulevard, St. Louis, MO 63132

ROTC cadets: In accordance with AR 145-1,

12. CID reports and classified material will not be
included in the copy sent to the member.

13. If finding is “NOT IN LINE OF DUTY," final
appraving authorty must also take appeal action in
paragraph 41-18,

14. A copy of a LD investigation should be
returned 1o the initiating MTF on all injuries
concerming USAR and ARNG members on AD for 30
days or less, or 1ADT, when they are patients.

15. The MTF will send the criginal and four capies
to the State MILPO (Appendix D) for the member's
unit if the member is not Federalized and/or
attending an active Army servica school,

16. The CNGB will retain the original. The CNGB
will return ane copy to the State AG. The State AG
will annotate all copies to show final action taken by
the CNGB and distribute cne capy to each of the
following:

a. Aetain one copy for fita.
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b. USPFQ of the State. .

<. Unit commander fer file in the member's MPRJ.

d. The member IAW para 40-12.

17. USAR units conducting LD investigatlons will
submit the LD investigation to the GAC listed in
Appendix B having jurisdiction over the area where
the injury occurred for final processing.

Chapter 41

Special Considerations and Other
Matters Affecting LD
Investigations

41-1. Relationship to disciplinary or
other administrative actions

An adverse LD determination is an admin-
istrative determination and not a punitive,
or judicial action. Disciplinary and other
administrative actions, if warranted, shall be
taken independently of any LD determina-
tion. A favorable determination does not
preclude separate disciplinary or adminis-
trative actions. A LD determination is not
binding on the issue of guilt or innocence of
the member in a separate disciplindry ac-
tion, the issue of pecuniary liability in a re-
port of survey, or any other administrative
determination.

41=2. Criminal Investigation Division
and safety investigations

A summary of any report by Army CID
agents may be used as evidence in a LD in-
vestigation if necessary to complete the in-
vestipation. Accident and safety
investigations and reports conducted under
AR 38540 may not be used as evidence or
to obtain evidence in determining the LD
status of a member.

41-3. Combining investigations

a. There is no prohibition against using
the same IO to conduct an LD investigation
for more than one person involved in the
same incident. A separate investigation
must be compieted for each person
involved.

b. There is no prohibition against using
the same IO to conduct 2 report of survey
or other investigation in conjunction with
the conduct of an LD investigation. Similar-
ly, subject to the requirements of paragraph
40-8d and the limitations of paragraph
41-2, information, statements, and exhibits
from other investigations may be included
in a LD investigation.

41-4. Time limitations for processing
LD actions

LD actions should be completed within the
time limits given in tables 40-1 and 40-2.
When an investigation, either formal or in-
formal, is not completed within the given
time the reasons the report is late should be
made part of the remarks section of DA
Form 2173 for informal reports, and as part
of the investigating officer’s comments on
DD Form 261 for formal reports. These
comments can be expanded upon as neces-

sary by the appointing authority, reviewing

authority or final approving authority. The
mere failure to complete an action within
the prescribed time or the failure to provide
reasons the report is late is not a basis to
disapprove, reverse, or change an otherwise
proper determination.

41=5. Legal support

Although LD investigations result in ad-
ministrative findings, both the members and
the 10 may obtain legal advice from the
supporting JAG office (or licensed attorney-
member of the ARNG designated by the
State adjutant general) during the course of
the investigation to determine how the {acts
should be presented and to ensure that all
pertinent facts are revealed. Support may al-
so be provided if the IO experience difficul-
ties in obtaining reports and records from
various civilian agencies. The purpose of le-
gai advice is to protect both the rights of the
member and of the Government during the
conduct of the investigation. Sworn state-
ments, formal hearings and verbatim tran-
seripts are not required and the member has
no right to cross-examine witnesses as in
courts of law. However, prior to recom-
mending or approving any determination
other tham “‘in line of duty,” evidence
against the member must be presented to
him or her as prescribed in paragraph
40-3f16).

41-6. Civilian reports and records
During the course of the investigation it
may be necessary to obtain civilian police
reports, medical records, coroner's reports,
and so forth. This information normally is
provided to the Provost Marshal’s office or
MTF patient administrators. The IO should
request that military zuthorities obtain this
information for him or her if the IO is ex-
periencing difficuities. Assistance and legal
support may also be sought from the servic-
ing judge advocate.

41-7. Unauthorized absence

g. Any injury or disease incurred while
the member is AWOL will be handled as
“not in line of duty™ unless the member was
mentally unsound at the inception of the
unauthorized absence. If there is no further
misconduct shown other than AWOL, the
correct finding is NLD-NDOM. To estab-
lish that a person was AWOL for LD pur-
poses, it must be shown that the member—

(1) Voluntarily left his or her unit or or-
ganization or other place of duty without
proper authority, or

{2) Was absent from a scheduled duty or
restriction at the time of injury or disease.

b. A reguirement that a person be
present at a specific time and place is an ad-
ministrative restriction for LD purposes. To
confirm this, the pertinent part of the direc-
tive stating this requirement should be at-
tached to the report of investigation.

¢ If the driver of a Government vehicle
on an authorized trip is injured during an
unjustified deviation from his or her as-
signed route, the driver should be consid-

ered AWOL for LD purposes.
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d. Except as provided in ¢ below, the im-
mediate commander’s (company, equivaient
unit, or higher level) findings of the mem-
ber’s duty status at the time of the injury,
disease, or death is final. .

e. Absences that are initially considered
AWOL may be changed by the proper au-
thority. (Sea AR 630-10 for guidance.)

f. If a member has been granted leave or
special pass, he or she will not be considered
AWOL if he or she fails to sign out.

41-8. Medical treatment

a. Venereal disease. Venereal disease
alone shall not support a misconduct finding
if the member has complied with the regula-
tions requiring the member to report and re-
ceive treatment for such disease. Unless
otherwise directed by the MTF commander,
an LD investigation is not required, When
the condition existed before military service
and was not aggravated by it, the finding
will be NLD-NDOM.

b. Pregnancies and abortions. Pregnancy
and related diagnoses are exempt from LD
investigation. Induced abortions that are
not performed in accordance with local law
will be subject to a formal LD investigation
when there are any complications or after
effects that affect duty performance.

¢. Hernia.

(1) Members on active duty who develop
a hernia will be considered to have acquired
the hernia “in line of duty™ unless it was
documented at the time of entry into the
service.

(2) Members of the USAR and ARNG,
while in an authorized duty status, will be
considered to have acquired or aggravated
the hernia “in line of duty™ if the following
conditions exist:

(a) There was no evidence of the hernia
at time of examination before entering on
such duty (if examination was performed).

(b) There is evidence of accident or other
circumstances occurring while on duty suffi-
ctent to cause the hernia or aggravation,

d. Operations and treatment.

(1) The LD findings for an operation or
treatment of an injury or disease generally
will be the same as that required for the ini-
tial injury or disease.

(2) Any ill effect directly caused by treat-
ment, anesthetic, or surgery will be
considered-——

{a) “In line of duty” if such treatment,
anesthetic or surgery was not a criminal of-
fense under Federal or State Law and was
administered or performed by an authorized
person.

(5) “NLD-NDOM” if such was adminis-
tered or performed while AWOL. If per-
formed on a member of the Reserve
Components, not on active duty, for a dis-
ease which was contracted while the mem-
ber was on ADT, IDT, 1ADT, AT, or
FITD, the finding is “NLD-NDOM.”

e. Existed prior to service (EPTS).

(1) The term “EPTS" is added to a medi-
cal diagnosis, It shows that there is substan-
tial evidence that the disease or injury, or
underlying condition, existed before military
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service or it happened between periods of
active service. Incloded in this category are
chronic diseases with an incubation peried
that clearly precludes a finding that it start-
ed during short tours of authorized training
or duty.

(2) The doctor, during examination and
treatment of the member, usually deter-
mines an EPTS condition. He or she anno-
tates the medical records as to whether the
condition existed prior to service. If an LD
finding is required, information from the
medical records' will be used to support a
finding that an EPTS condition was or was
not aggravated by military service. If an
EPTS condition was aggravated by military
service, the finding wiil be “in line of duty.™
If an EPTS condition is not aggravated by
military service, the finding will be “not in
line of duty-—not due to own misconduct.”

{3) Specific findings of natural progress
of the pre-existing injury or discase based
upon well established medical principles
alone, are enough to overcome the presump-
tion of service aggravation.

[ Injury or disease while not on AD or in
authorized training (ADT, TADT, AT,
FTTD, and IDT for USAR and AT, FTTD,
and IDT for ARNG).

(1) A member of the Army is presumed
to have been in sound physical and mental
condition on entering active service or
authorized training. To overcome this, it
must be shown by substantial evidence that
the injury or disease, or condition causing
it, was sustained or contracted while neither
on active duty nor in authorized training.
The foltowing will be sufficient evidence of
inception before service:

(a) Lesions or symptoms of chronic dis-
ease s0 near the date of entry on active duty
or authorized training that they could not
have started after entry, or

(b) Disease within less than the mini-
mum incubation period after entry on active
duty or authorized training,

(2) It is further presumed that, even if
the provisions of (1) above are overcome by
such evidence, any other condition, result-
ing from the pre-existing injury or disease,
was caused by service aggravation. Specific
findings of natural progress of the pre-ex-
isting injury or disease, based upon well es-
tablished medical principles, as
distinguished from medical opinion alone,
are enough to overcome the presumption of
service aggravation.

(3) Any physical condition having its in-
ception ILD during one period of service or
authorized training in any of the Armed
Forces which recurs or is aggravated during
later service or authorized training, regard-
less of the time between, should be ILD.
The aggravated condition must not be
caused by misconduet or willful negligence.

41-8. Traveling directly to or from AD
or ADT (AT, FTTD, and IDT for ARNG)

In determining whether the disability or
death of a member was caused by any injury
while traveling directly to or from AD or
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ADT (AT, FTTD, and IDT for ARNG),
consider— -

a. Whether training was authorized or
required (i.e., complying with orders).

b. The hour travel began.

¢. The time when the member was sched-
uled to arrive for duty, or when the member
ceased to perform such duty.

d. The method of travel.

e. Travel time authorized.

. Whether the best or most direct route
was used.

8 The immediate cause of injury or
death.

h. If death was due to disease, whether it
existed before discharge or release or wheth-
er it was contracted on or aggravated by
AD or ADT (AT, FTTD, and IDT for
ARNG).

41-10. Intoxication and drug abuse

a. That portion of time in the hospital
that 2 doctor determines a member to be to-
tally physicaily incapacitated for more than
24 consecutive hours solely because of alco-
hol or drug abuse will be NLD-DOM. To-
tal physical incapacitation means the
member is so disabled by the drugs or alco-
hol that he or she is comatose. The remain-
der of the period of hospitalization,
treatment, or rehabilitation will be adminis-
trative absence from duty and does not re-
quire a2 LD finding. (Hospitalization of less
than 24 hours for abuse of alcohol or other
drugs does not require a LD finding.) When
the person is released from the MTF, the
MTF commander, or his or her designee,
will inform the member and the member’s
unit commander, by DF, of the LD finding.
To preclude unauvthorized access to this in-
formation, the DF will be transmitted in a
sealed envelope, marked EXCLUSIVELY
FOR the unit commander of the individual
concerned, according to AR 340-15. Sug-
gested format of the DF is shown at figure
41-1. The LD finding may be appealed
under paragraph 41-16 to the unit com-
mander. In appealed cases, the MTF will
prepare DA Form 2173 upon request of the
unit commander.

b. An injury incurred as the “proximate
result” of prior and specific voluntary intox-
ication is incurred as the result of miscon-
duct. In order for intoxication alone to be
the basis for a determination of misconduct
with respect to a related injury, there must
be a clear showing that the member’s physi-
cal or mental faculties were impaired due to
intoxication at the time of the injury, the ex-
tent of the impairment, and that the impair-
ment was a proximate cause of the injury.

¢. Development of a disease that may be
a result of the abuse of alcohol or other
drugs is not intentional misconduct within
the meaning of 10 USC 1207. It would be
considered as “in line of duty.”

41-11. Mental responsibility, emotion-
ai disorders, suicide, and suicide
attempts

a, The MTF must identify, evaluate, and
document mental and emotional disorders.
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A member may not be held responsible for
his or her acts and their foresesable conse-
quences if, as the result of mental defect,
disease, or derangement, the member was
unable to comprehend the nature of such
acts or to control his or her actions. There-
fore, these disorders are considered “in line
of duty™ unless they existed before entering
on service and were not aggravated by mili-
tary service. Personality disorders by their
nature are considered as EPTS. .

b. Line of duty investigations of suicide
or attempted suicide must determine wheth-
er the service member was mentally sound
at the time of the incident. The question of
sanity can only be resolved by inquiring into
and obtaining evidence of the member’s so-
cial background, actions and moods imme-
diately prior to the suicide or suicide
attempt, troubles that might have motivated
the incident, and examinations or counsel-
ing by specially experienced or trained per-
sons. Personal notes or diaries of 2 deceased
member are valuable evidence. In all cases
of suicide or suicide attempts, 2 mental
health officer will review the evidence col-
lected to determine the biopsychosocial fac-
tors that contributed to the service
member’s desire to end his or her life. The
mental health officer will render an opinion
as to the probable causes of the self-destruc-
tive behavior and whether the service mem-
ber was mentaily sound or unsound at the
time of the incident. In all cases of death by
suicide, the mental health officer will con-
duct a psychological autopsy. A report of
the psychological autopsy or, in the case of
a suicide attempt, the mental health officer’s
opinien will be attached to the LD
investigation.

¢ If the member is found mentally un-
sound, the mental kealth officer should de-
termine whether the member's mental
condition was an EPTS conditicon aggravat-
ed by service or was due to the member’s
own misconduct. Those conditions occur-
ring before 6 months on active duty may be
considered as EPTS depending on history.

d. In cases of suicide or attempted sui-
cide during AWOL, mental soundness at
the inception of the absence must also be
determined.

¢ An injury or disease intentionally self-
inflicted, or ill effect that results from the
attempt (including attempts by taking
poison or pills), when mental soundness ex-
isted at the time, should be considered
misconduct.

41-12. Special considerations in death
cases

While it is important that all significant and
relevant facts be recorded promptly in any
investigation involving death, it should be
noted that no survivor's benefit statute ad-
ministered by DA is conditioned upon a
misconduct or line of duty determination.
To express a finding concerning misconduct
or line of duty in death cases serves no use-
ful purpose, and such expressions are not
desired by the Veterans’ Administration,
which makes its own findings. Accordingly,
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investigations will express no opinion con-
cerning line of duty status in death cases.
Nor shall appointing, reviewing, or approv-
ing authorities enter any finding in this re-
gard. If such a finding has been recorded
inadvertently or recorded after the injury
but before death occurred, the investigation
need not be returned for correction. Re-
viewing authorities should note the error
and indicate its lack of validity in a for-
warding endorsement.

41-13. Vehicle-accidents

If the subject matter of the investigation in-
volves any motor vehicle accident, the fol-
lowing facts are important and should be
covered, if applicable:

a. Speed of vehicle(s) involved, as evi-
denced by testimony of witnesses, skid
marks, condition of roads, and the damage
to the vehicle(s).

b. Road factors, including all road char-
acteristics, natural obstructions to the driv-
er's vision, and traffic signs.

¢. Other vehicles, including any part
played by them in creating the conditions
that resulted in the accident.

d. Traffic conditions at the scene of the
accident and their effect on the accident.

e, Traffic laws and regulations in force
pertinent to the accident, including speed
limits and required safety devices.

f Light and weather conditions and their
effect on driving conditions.

g Mechanical condition of the vehicles
involved.

h. Physical condition of the driver or
drivers, including sobriety, fatigue, and ex-
haustion, and the effect of their physical
condition on the accident.

i. Mental condition of the driver or driv-
ers and the effect of their mental condition
on the accident. In cases of death due to a
single car motor vehicle accident, a psycho-
logical autopsy will be conducted by a
mental health officer to investigate the pos-
sibility of suicide.

j. Driving experience of the driver or
drivers.

k. Safety dewvices installed and whether
they were being used at the time of the
accident.

I The following information should be
provided with respect to passengers:

(1) Conduct of passengers and its effect
on the driver.

(2) Prior relationship of passengers and
driver which is relevant to knowledge by
any passenger of any impairment of the
driver {which may have caused the acci-
dent) at the time the passenger entered or
had a reasonable opportunity to leave the
vehicle. :

(3) Safety devices installed and whether
they were being used at the time of the
accident.

41-14, Firearm accidents

The 10 should document all the relevant
circumstances surrounding an incident in-
volving seif-inflicted gunshot wounds.

a. Since many firearm accidents occur

with no witnesses other than the victim, it is

imperative that advice concerning the mem-
ber’s rights in accordance with paragraph
40-8d be given and documented before the
injured service member is interviewed in the
course of the investigation.

b. The following information should be
included in the raport of investigation:

- (1} Date, time, place, and name of wit-
nesses present.

(2) Description of physical location of in-
cident and physical injuries sustained, in-
cluding entry and exit wounds if applicable.

(3) Description of the firearm and its me-
chanical condition, especially safety mecha-
nisms, and whether the safety mechanisms
were used by the firearm handler.

(4) Description of firearm handler’s for-
mal training, experience, and familiarity
with the firearm’s mechanical condition,
safety mechanisms, and proper use.

{5) Full discussion of any psychological
problems, discussion of any mental impair-
ment due to drugs or alcohol use, and if ap-
plicable, statement of mental responsibility.
In cases where death results from a self-in-
flicted gunshot wound, 2 psychological au-

topsy will be conducted by a mental health

officer to investigate the possibility of
suicide.

41-15. Statements

Oral or written accounts of matters within
the personal knowledge of individuals usual-
ly constitute an indispensable part of the ev-
idence considered in an investigation. The
member’s statement, if any, as well as state-
ments by witnesses will be recorded on DA
Form 2823 (Witness Statement) when possi-
ble. Sworn statements carry more weight
than unsworn statements and are the pre-
ferred form of evidence; however, persons
making statements may be sworn at the dis-
cretion of the IO. An 1O is authorized to
administer oaths in the performance of his
or her duties under Article 136, UCMI.

41-16. Appeals

a. The member may appeal, in writing,
within 30 days after receipt of the notice of
the finding required by paragraph 40-12.
For appeals not submitted within this time
limik, the reason for delay must be fully jus-
tified. The appeal must be personally signed
by the member unless the member is physi-
cally unable to sign or is mentally incompe-
tent. In such cases, the appeal will include
evidence of the condition that prevented the
member from personally signing. Appeals
will be submitted as follows:

(1) If a member is assigned within the ge-
ographic area of responsibility of the origi-
nal final approving authority or is 2 member
of the ARNG, the appeal wiil be sent
through channels to the final approving au-
thority. The final approving authority may
change his or her previous finding of **not in
line of duty™ to “in line of duty” if there is
substantial new evidence to warrant it. If
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the final approving authority determines

“that there is no basis for a change in the

finding, it will be so stated, by endorsement,
and the appeal will be sent to HQDA
(DAPC-PED), ALEX VA 22331-0400, for
final review and determination.

(2) If 2 member is no longer assigned in
the geographic area of responsibility of the
original final approving authority, the mem-
ber may send the appezal directly to HQDA
(DAPC-PED), Alexandria, VA
22331-0400.

b. Any change in the finding of the inves-
tigation, based on an appezl, requires the
same notification as an original
investigation.

¢. Assistance with appeais may be ob-
tained from the member’s supporting judge
advocate’s office and/or MILPO. In the
ARNG, judge advocate or licensed attorney
(non-JAG) member of the ARNG, namead
by the State adjutant general.

41-17. Revision or correction of LD
findings

The Secretary of the Army or CG,
MILPERCEN, acting for the Secretary,
may at_any time change a finding made
under this regulation. The correct conclu-
sion based on the facts must be shown.
However, if the change is from *'in line of
duty” to “not in line of duty”, or other evi-
dence is considered which supports 2
NLOD finding, the member must be in-
formed of the proposed change, its basis,
and his or her rights under paragraph
41-8d, and be given a chance to respond in
writing. Any statement or evidence that the
member submits must be considered before
taking corrective action. When a determina-
tion is changed after final action has been
taken to award statutory benefits (such as
entitlement to physical disability pay), it
does not necessarily change the finding on
the statutory award. Final statutory deter-
minations which are otherwise regular and
approved by competent authority, may not
normally be reopened or revoked. Excep-
tions may be made under one of the {follow-
ing conditions: ‘

a, In cases of fraud, mistake of law,
mathematical miscalculations, or substantial
new evidence that could not have been dis-
covered at the same time or shortly after the
determination,

b. When reopening or revocation is per-
mitted by the law granting the authority for
the statutory determination in question.

41-18. Processing cases for physical
disability separation

The agencies that process cases for physical
disability separation are not bound by prior
LD findings. When the US Army Physical
Disability Agency (USAPDA) believes that
a prior LD finding may be incorrect for any
reason, 2 request for review should be sent
to HQDA (DAPC-PED) Alexandria, VA
223310400, clearly detailing the reason for
such action.
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41-19. Members of other armed
services

When a member of an armed service other
than the Army is injured, dies, or incurs a
disease under circumstances that would
warrant an investigation under this regula-
tion, and it would be appropriate to conduct
an investigation (e.g. the individual is at-
tached to an Army unit/command or is be-
ing treated in an Army MTF), the nearest
command of the parent service of the indi-
vidual shall be notified by the MTF com-
mander or casualty area commander. If
requested, an appropriate investigation shall
be conducted and the report of investigation
forwarded JAW the request. No further ac-
tion need be taken within DA.
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